STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DANI EL W MCVAHON,

)
. )
Petitioner, )
)
VS. ) Case No. 07-5031
)
NAPLES HWVA, )
)
Respondent . )
)
RECOMVENDED ORDER
A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, 11, on February 1,

2008, by video tel econference between sites in Ft. Myers and
Tal | ahassee, Florida.

APPEARANCES

For Petitioner: Daniel W MMahon, pro se
2311 Wbodl and Est ates Road
Napl es, Florida 34117

For Respondent: Joseph D. Stewart, Esquire
Joseph D. Stewart, J.D., C P.A
2671 Airport Road South, Suite 302
Napl es, Florida 34112

STATEMENT OF THE | SSUE

The issue is whether Respondent discrim nated agai nst
Petitioner in connection with his use or enjoynent of a place of
publ i c accommobdation in violation of Section 760.08, Florida

St at ut es.



PRELI M NARY STATEMENT

On April 18, 2007, Petitioner filed a Public Acconmodati on
Conpl aint of Discrimnation with the Florida Comm ssion on Human
Rel ati ons (Commi ssion). On October 15, 2007, the Conm ssion
i ssued a "no cause" determ nation on the conplaint. On
Cct ober 29, 2007, Petitioner tinely filed a Petition for Relief
with the Conmm ssion.

On Cct ober 30, 2007, the Commi ssion referred the petition
to the Division of Adm nistrative Hearings (DOAH) for the
assi gnment of an Adm nistrative Law Judge to conduct a hearing
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.
The referral was received by DOAH on Cctober 31, 2007.

The final hearing was scheduled for and held on February 1,
2008. At the hearing, Petitioner testified in his own behal f
and presented the testinony of Joseph Stewart; and Respondent
presented the testinony of Dawn Benconp. The follow ng exhibits
were received into evidence: Petitioner's Exhibits A through L
and Respondent's Exhibits 1, 2, 3, 4-1 through 4-5, 4-9, 4-10,
4-12 through 4-19, 4-21, 4-23 through, 4-25, 5, and 6.

The one-vol une Transcript of the final hearing was filed on
February 12, 2008. The parties were given 10 days fromt hat
date to file proposed recommended orders (PRGs). Petitioner

tinmely filed a letter summari zing his position on February 20,



2008. Respondent filed a PRO on February 25, 2008. The
parties' post-hearing filings have been given due consideration.

FI NDI NGS OF FACT

1. Petitioner is 36 years old. He is not enployed.

2. Petitioner clains to have a "nental disability" that
entitles himto accommodati ons under the Anericans with
Disabilities Act (ADA).

3. In May 1996, the U S. Social Security Adm nistration
(SSA) found Petitioner to be disabled for purposes of receiving
Social Security disability benefits because he had a
"personality disorder"” that caused "deeply ingrained,
mal adapti ve patterns of behavi or associated with persistent
di st ur bance of nood. "

4. In June 2005, the SSA found that Petitioner's
disability was "continuing" and that he renmained eligible for
Soci al Security disability benefits.

5. The SSA disability determ nation was based upon
Petitioner's personality disorder, not a specific "nental
disability.” The 1996 SSA determ nation did not find that
Petitioner had "organic nental disorders” or "schizophrenic,
par anoi d, and ot her psychotic disorders.”

6. The nost current nedical information presented by
Petitioner is an Cctober 2003 report by Dr. Al ejandro Perez-

Trepachio (Dr. Perez), an internal nedicine specialist. The



report notes that Petitioner "has a history of personality

di sorder [and has] been di agnosed with passive aggressive and
obsessi ve conpul sive personalities,” but it did not diagnose
Petitioner with those conditions. The report stated that
Petitioner "needs the care of [a] psychiatrist” and that

Dr. Perez would refer Petitioner to a | ocal psychiatrist,
because psychiatric issues were beyond his expertise.

7. Petitioner presented no credible evidence that his
"personal ity disorder” inpacts his major life activities or his
activities of daily |iving.

8. Petitioner clainms that he has difficulty comunicating,
particularly when he is under stress. However, he had no
probl ems communi cating during the course of the final hearing.

9. In 2005 and 2006, Petitioner filed a nunber of suits
agai nst the Ceveland dinic and various physicians affiliated
with the hospital. The suits clainmed that the hospital and
physi ci ans were di scrimnating agai nst Petitioner based upon his
disability in violation of the ADA

10. The federal judge in one of the suits--No. 2:05-cv-90-
Ft M 33SPC- -denied a notion for summary judgnent filed by the
Cl eveland dinic because the judge determ ned that there was a
material issue of fact as to whether or not Petitioner had an

ADA disability.



11. The judge did not determine that Petitioner did, in
fact, have an ADA disability. Indeed, the judge noted that
Petitioner testified during his deposition that he was able to
performa nunber of activities of daily living, including
managi ng his financial affairs, using a conputer, driving a
vehicle without limtation fromplace to place, nmintaining
daily hygi ene, and generally taking care of hinself. The judge
al so observed that Petitioner was able to effectively
conmuni cate his answers during his deposition in that case,
which is consistent with the undersigned's observati on of
Petitioner at the final hearing in this case

12. The Ceveland Cinic hospital in Naples was purchased
by Respondent in May 2006. The "closing agreenent” between the
Cl evel and dinic and Respondent made the Ceveland Cinic
responsi bl e for defending the ADA suit brought by Petitioner.

13. Al of Petitioner's suits against the C evel and
Cinic, including the ADA suit referenced above, were resolved
t hrough settlenent in Septenber 2006.

14. Petitioner testified that he was initially told by
Respondent's representatives that he was not wel cone as a
patient at the hospital, but that he was subsequently told that
he woul d be permtted to nake appointnents with the hospital and

the physicians affiliated with the hospital.



15. At the tine, there were two ways that a patient could
make an appointnent wth a physician affiliated with the
hospital. The patient could call the physician's office
directly and nmake an appoi ntnent or the patient could call the
hospital's central scheduling office and nmake the appoi nt nent
with the physician through that office.

16. At sone point after Respondent acquired the hospital

fromthe Ceveland dinic,?

Petitioner attenpted to make an
appointnment with Dr. Perez. Dr. Perez had previously seen
Petitioner in Cctober 2003, and according to Petitioner,

Dr. Perez had never formally term nated their doctor-patient
rel ati onshi p.

17. Petitioner called Dr. Perez's office and spoke to his
secretary, Dawn Benconpb. He asked Ms. Bencono whet her there was
any reason that Dr. Perez would not give himan appoi ntnent.

Ms. Bencono found this question strange, so she put Petitioner
on hold and spoke with Dr. Perez.

18. Dr. Perez told Ms. Bencono that he would not see
Petitioner because of his confrontational nature with other
physi cians and his threats to sue ot her physicians.

19. Ms. Bencono relayed this information to Petitioner,

who becane upset and threatened to sue Dr. Perez. There is no

evi dence that he followed through with that threat.



20. Petitioner then called the hospital's central
schedul ing office and made an appoi ntnment with Dr. Perez, even
t hough he had previously been told by Dr. Perez's office that
Dr. Perez was unwilling to see him

21. Wen Dr. Perez noticed that Petitioner was on his
schedul e, he directed Ms. Bencono to call Petitioner and inform
hi m that the appoi ntnment was cancell ed and woul d not be
reschedul ed. M. Bencono | eft Petitioner a nessage to that
effect on his voice mail

22. There is no credible evidence that Respondent pl ayed
any role in the cancellation of Petitioner's appointnent with
Dr. Perez. There is also no credible evidence that Petitioner's
"disability" played any role in Dr. Perez's decision to not see
Petitioner.

23. In Septenber 2006, Respondent's attorney sent a letter
to Petitioner stating that Respondent did not wish to treat
Petitioner at its facility and that Respondent woul d be opposed
to Petitioner having surgery at its facility.

24. The hospital 's desire not to have further dealings
wth Petitioner is based primarily upon his harassing,
confrontational, and litigious behavior towards the hospital and
its staff when the facility was owned by the C eveland dinic.
However, many of the sanme staff menbers continued to work at the

hospital when it was acquired by Respondent.



25. There is anple evidence in the record to support
Respondent's characterization of Petitioner's behavior as
harassi ng, confrontational, and litigious. For exanple, he left
several harassing and threateni ng phone nessages with
Respondent's attorney, and he has threatened to "file many
actions agai nst [Respondent] in federal court” for denying his
civil rights. Additionally, he has been escorted out of the Lee
County Courthouse by | aw enforcenment officers on at |east two
occasi ons because of his disruptive behavior; he was rude and
confrontational in his dealings with the ADA adm nistrator for
the Circuit Court in Lee County; and he has sued the Collier
County Sheriff's Ofice in federal court in regard to their
dealings with him

26. Petitioner presented no evidence that simlarly-
situated persons outside of his protected class--i.e., persons
wi thout his clainmed "nmental disability" and with a simlar
hi story of harassing, confrontational, and litigious behavior
towards the hospital --were treated nore favorably by Respondent.

27. The conmplaint filed by Petitioner with the Conmm ssi on
that gave rise to this proceeding (No. 200701192) focuses on
Petitioner's inability to schedul e appoi ntnents and be treated
at Respondent's facility. The conplaint does not nention an

inability to use or enjoy any other aspect of Respondent's



facility, such as the coffee shop in the hospital that
Petitioner nentioned in his testinony.

28. Petitioner filed virtually identical conplaints
agai nst three other corporate entities--Health Managenent
Associ ates (No. 200601498); Collier HMA Physician Managenent,
Inc. (No. 200701724); and Collier HVA Facility Based Physician
Managenent (No. 200701744)--because he did not know which
corporate entity his conplaint should be brought against. The
Comm ssi on di sm ssed each of those conplaints, and Petitioner
did not request a hearing to contest the dism ssal.

29. In August 2007, Respondent filed suit agai nst
Petitioner in the Grcuit Court for Lee County seeking to enjoin
Petitioner from (1) contacting or placing tel ephone calls to the
hospital "unless for emergency nedical needs,” and (2) filing
further adm nistrative or judicial actions against Respondent
Wit hout an attorney. The suit, Case No. 07-2775-CA, does not
contend that Petitioner has a disability that makes him
i ncapabl e of representing hinself, as Petitioner seens to
believe. Instead, the suit contends that Petitioner should not
be allowed to file additional suits against Respondent w t hout
an attorney because his nunmerous prior suits "constituted abuse
of process” and "created frivol ous and unnecessary i npedi nents
to the adm nistration of justice and served no valid justiciable

pur pose. "



30. On Novenber 9, 2007, in response to the injunction
suit filed by Respondent, Petitioner filed suit against
Respondent in federal court claimng that Respondent is
violating his rights under the ADA. On Decenber 26, 2007, a
federal nmagistrate judge recomended that the suit be di sm ssed
because the federal court |acks subject matter jurisdiction over
the suit.

31. On January 14, 2008, Petitioner filed a Notice of
Renmoval in the injunction suit brought by Respondent seeking to
have the case renpved to the federal court. The case was stil
pending as of the date of the final hearing.

32. Petitioner is requesting that he be allowed to use
Respondent's facility and that Respondent be required to provide
hi m an accommobdation so that he can do so. It is not entirely
cl ear what accommodati on Petitioner is seeking.

33. The accommopdati on requested by Petitioner fromthe
Circuit Court for Lee County was "soneone to speak for hinm'
because he "had an inability to seempolite”; because people
"msinterpreted the tone of his voice and his inflection"; and
because people "msinterpreted his conmuni cations." That

request was deni ed.

10



CONCLUSI ONS OF LAW

34. DOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 760.11(7), Florida Statutes.

35. Petitioner clains that Respondent discrim nated
agai nst hi m based upon his disability and in retaliation for his
filing of the prior discrimnation conplaints. Petitioner has
t he burden of proof on these clains, as discussed bel ow

36. Section 760.08, Florida Statutes, provides:

Al'l persons shall be entitled to the ful

and equal enjoynent of the goods, services,
facilities, privileges, advantages, and
accommodat i ons of any place of public
accommodation, as defined in this chapter,

w t hout discrimnation or segregation on the
ground of . . . handicap .

37. Section 760.08, Florida Statutes, does not prohibit
public acconmodation discrimnation in retaliation for prior
conplaints. It only prohibits such discrinmnation based upon
"race, color, national origin, sex, handicap, famlial status,
or religion."

38. There are other statutes that prohibit retaliation.
See, e.g., 88 760.11(7) (prohibiting enploynment discrimnation
inretaliation for prior conplaints) and 760.37, Fla. Stat.
(prohibiting housing discrimnation in retaliation for prior

conplaints). However, those statutes do not apply in the

context of alleged public accommobdati on discrimnation.
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39. The ADA prohibits discrimnation in retaliation for
conpl ai nts of public accommodation discrimnation. See 42
US C 8§ 12203(a). However, the Comm ssion has no authority to
enforce the ADA

40. To prevail on his public acconmpdati on discrimnation
claim Petitioner nmust establish that (1) he is a nenber of a
protected class (i.e., handicapped); (2) that he attenpted to
contract for services and to afford hinmself of the full benefits
and enjoyment of a public accommodation®; (3) that he was denied
the right to contract for those services and, thus, was denied
t hose benefits and enjoynents; and (4) that simlarly-situated
persons who are not nenbers of his protected class received ful

benefits or enjoynment, or were treated better. See Afkham v.

Carnival Corp., 305 F. Supp. 2d 1308, 1322 (S.D. Fla. 2004);

Henderson v. Days Inn |1-75 Case No. 07-2847, 2007 Fla. Div.

Adm Hear. LEXIS 535, at § 19 (DOAH Sep. 27, 2007; FCHR Nov. 7,
2007).

41. |If Petitioner establishes this prinma facie case, the

burden shifts to Respondent to proffer a legitimte non-
discrimnatory reason for its disparate treatnent of Petitioner.

See Afkham, 305 F. Supp. 2d at 1321 (applying the burden-

shifting franmework from McDonnell Dougl ass Corp. v. Geen, 411

US. 792 (1973), in a case involving a public accommbdati on

discrimnation claim. |f Petitioner does not establish a prim

12



facie case, then the burden of production never shifts to
Respondent .

42. | f Respondent neets its burden of production, the
burden shifts back to Petitioner to prove by a preponderance of
the evidence that the reason proffered by Respondent is false
and that it is nerely a pretext for discrimnation. See
Af kham , 305 F. Supp. 2d at 1321 (citing cases).

43. There is no statutory definition for the term
"handi cap" used in Section 760.08, Florida Statutes, and the
Comm ssi on has not adopted a rule to define the term

44. The courts have construed the term "handi cap” in
Chapter 760, Florida Statutes, in accordance with the
definitions of "disability" in the federal Rehabilitation Act

and the ADA. See, e.g., St. John's School District v. OBrien

2007 Fla. App. LEXI'S 20540, at *9 (Fla. 5th DCA Dec. 28, 2007);

Greene v. Sem nole Electric Cooperative, Inc., 701 So. 2d 646,

647 (Fla. 5th DCA 1997); Brand v. Florida Power Corp., 633

So. 2d 504, 510, n. 10 (Fla. 1st DCA 1994).

45. Thus, in order to be entitled to the protections of
Section 760.08, Florida Statutes, based upon a handi cap,
Petitioner nust establish that he has a physical or nental
i npai rnment that substantially limts one or nore major |ife

activities, a record of such inpairnment, or that he is perceived

13



as having such an inmpairnent. See St. John's School District,

2007 Fla. App. LEXIS 20540, at **11-12.

46. As explained in St. John's School District:

A plaintiff is "perceived as" being di sabl ed
if he neets one of three conditions: (1) he
has a physical inpairnment that does not
substantially limt major life activities
but is treated by an enpl oyer as
constituting such a limtation; (2) has a
physi cal or nental inpairnment that
substantially Iimts mgjor life activities
only as a result of the attitude of an

enpl oyer toward such inpairnent; or (3) has
no physical or nental inpairnment but is
treated by an enpl oyer as having such an
inmpairment. For a plaintiff to prevail

under this theory, he nust show two things:
(1) that the perceived disability involves a
major life activity; and (2) that the
perceived disability is "substantially
limting" and significant. To fall within
the "perceived as" disability, it is
necessary that an enployer entertain

m sperceptions. It nust believe the

i ndi vidual has a substantially limting

i mpai rment that does not exist or that there
is a substantially limting inpairnment when,
in fact, the inpairnent is not so limting.
A substantially limting inpairnment nust
preclude that individual from nore than one
type of job, a specialized job, or a
particul ar job of choice.

2007 Fla. App. LEXIS 20540, at **11-12 (citations om tted).

47. Petitioner failed to neet his burden of proof on this
i ssue. He presented no current or credible nedical evidence
concerning his condition; he did not establish that the
"personality disorder"” referenced in the SSA determ nation and

the 2003 report fromDr. Perez limts his activities of daily

14



living or any major life activity; and he did not establish that
he is perceived as di sabl ed by Respondent.

48. In reaching this conclusion, the undersigned did not
overl ook the Order entered in Petitioner's 2005 federal suit
against the Ceveland dinic. That Order did not determ ne one
way or the other whether Petitioner has an ADA disability. The
federal judge sinply determ ned that there was a material issue
of fact regarding Petitioner's disability, which precluded
summary judgnent in favor of the Cleveland Cinic. [If that case
had proceeded to trial, Petitioner would have had the burden to
prove that his condition constitutes a disability under the ADA
based upon the standards descri bed above.

49. The undersigned also did not overl ook the SSA's
determ nation that Petitioner is disabled. However, the case
law is clear that such a determination is not a "dispositive
factor"” in determ ning whether Petitioner has a disability
covered by the ADA because the | egal standards are not the sane.

See, e.g., Ceveland v. Policy Managenent Systens Corp.,

526 U.S. 795, 802 (1999); Couts v. Beaulieu Goup, LLC 288

F. Supp. 2d 1292, 1304 (N.D. Ga. 2003) ("An individual my
receive disability benefits fromthe [ SSA] and yet not have an
i npai rnment that substantially limts one or nore major |ife

activities for purposes of the ADA ").

15



50. Petitioner's claimwuld have failed even if he had
established that he had a handi cap for purposes of Section
760. 08, Florida Statutes.

51. First, the evidence was not persuasive that Petitioner
has been deni ed services by Respondent. For exanple, there is
no persuasi ve evidence that Respondent played any role in the
cancel l ation of Petitioner's appointnment with Dr. Perez or
anot her doctor, and it is undisputed that Petitioner was able to
use Respondent's central scheduling office to nmake the
appoi ntnent with Dr. Perez.

52. Second, even if it was determ ned that the Septenber
2006 letter from Respondent's attorney was tantanmount to a
deni al of the hospital's services to Petitioner, there is no
evi dence that any simlarly-situated person outside Petitioner's
protected class was treated differently by Respondent.

53. Third, even if it was determ ned that Petitioner had
an ADA disability and was treated differently than a simlarly-
si tuat ed non-di sabl ed person, Respondent produced sufficient
evidence to denonstrate that its desire to have no further
dealings with Petitioner was based upon a legitimte, non-

di scrimnatory reason (e.g., his history of harassing,
confrontational, and litigious behavior), and Petitioner failed
to prove that reason was a false or nerely a pretext for

unl awf ul discrimnation

16



RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMMVENDED t hat the Conmmi ssion issue a final order
dismssing the Petition for Relief with prejudice.

DONE AND ENTERED this 4th day of March, 2008, in

Tal | ahassee, Leon County, Florida.

//KM/W/

T. KENT WETHERELL,

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www, doah. state. fl.us

Filed with the Cerk of the
Di vision of Administrative Hearings
this 4th day of March, 2008.

ENDNOTES

1/ Al statutory references in this Recoomended Order are to
t he 2007 version of the Florida Statutes.

2/ Petitioner's testinony did not identify exactly when these
events occurred, but according to the testinony of Dawn Bencono,
the events occurred "not long after we becane HMVA. "

3/ Respondent did not argue that its facility is not a public
accommodat i on, even though hospitals are not expressly included
in the definition of "public acconmpdati ons” in Section
760.02(11), Florida Statutes. See, e.g., Sheely v. M
Radi ol ogy Network, P.A. , 505 F.3d 1173, 1204-05 (11th Cr. 2007)
("8 760.02(11)'s definition of 'public accommobdati ons' does not
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i nclude nedical facilities"); Foster v. Howard University
Hospital, 2006 U S. Dist. LEXIS 74512, at ** 5-6 (Dist Ct. DC
Cct 12, 2006) (concluding that Title Il of the Gvil R ghts Act
of 1964, which is virtually identical to Section 760.02(11),
Florida Statutes, does not apply to hospitals because Title Il's
definition of "place of public accombdati on" does not nention
hospitals); Verhagen v. Oarte, 1989 U S. Dist. LEXIS 13881, *4
(S.D.N. Y. 1989) (same). But cf. 42 U S.C. 8§ 12181(7)(F)

(i ncluding hospitals in the definition of "public accomobdation”
for purposes of Title IIl of the ADA).
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Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100
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Ceci| Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
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Joseph D. Stewart, Esquire

Joseph D. Stewart, J.D., C P.A
2671 Airport Road South, Suite 302
Napl es, Florida 34112

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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